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III. The Remaining Convictions

A. Federal Bribery Conspiracy (Autiello)

Autiello argues that there was insufficient evidence to
support his conviction for federal bribery conspiracy i n connection
wi th the Maggi acono Job schene. Autiello contends that, because
there was no direct evidence about either the identity of his co-
conspirator or the fate of the $5,000 Mary Maggi acono paid him the
evi dence gave nearly equal circunstantial support to an inference
that he pocketed the noney as a paynent for his efforts with the
police departnment (with which he had i nfluence) on behalf of Joseph
Maggi aconp as it did to an inference that he passed the bri be al ong
to some public official, or at l|east conspired to do so. See

United States v. Andujar, 49 F.3d 16, 20 (1st Gr. 1995 ("If the

evidence viewed in the light nost favorable to the prosecution
gi ves equal or nearly equal circunstantial support to a theory of
guilty and a theory of innocence of the crine charged, this court
must reverse the conviction.”) (citation and internal quotation
mar ks om tted). The argunent is unconvi nci ng.

There was evi dence that, during a face-to-face neetingin
whi ch his favorable intercessions were sought, Autiello told Mary
Maggi acono and her husband t hat Provi dence police officer positions
were prized and that Joseph Maggi aconmb's chances were not good
because the Maggi aconbs were not Providence taxpayers and had not

made any "contributions.” In nearly the sane breath, Autiello told
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themthat, if they wanted Joseph to be accepted into the police
acadeny, they would have to conme up with $5,000 in cash. The
juxtaposition of these two coments, conbined with the evidence
that Autiello hinself held no authority to make police acadeny
adm ssion decisions, permtted a reasonable inference that the
$5,000 was to be a political "contribution" that would serve as
Joseph's ticket of adm ssion when passed along to sonmeone wth
authority over acadeny adm ssion deci sions.

B. Hobbs Act Attenpted Extortion and
Extortion Conspiracy (Corrente)

Corrente nakes three argunents in favor of reversing or
vacating his convictions for Hobbs Act attenpted extortion and
Hobbs Act extortion conspiracy in connection with the Freitas Lease
and Freitas I nvoices schenes: (1) there was insufficient evidence
that these schenmes had the constitutionally required inpact on
interstate comerce; (2) there was insufficient evidence that he
affirmatively acted in such a way as to be fairly accused of having
attenpted or conspired to engage in extortion; and (3) the district
court's jury instructions erroneously described what was required
to establish an attenpt or conspiracy to engage in extortion.
There is sone question whether each of these argunents was nade
bel ow as to each of the three convictions, but we bypass issues of
forfeiture because none of the argunents is persuasive on its

merits.
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Corrente's first argunent is largely based on an
assertion that his convictions are unconstitutional because his
of fense conduct had to, but did not, have nore than a de mnims
effect on interstate comerce in order to jibe with the Suprene

Court's decisions in United States v. Lopez, 514 U. S. 549 (1995),

and United States v. Murrison, 529 U. S. 598 (2000). After briefs

were filed in this case, another panel of the court rejected this

argunent, United States v. Capozzi, 347 F.3d 327, 334-336 (1st Cr.

2003), so we nust reject it too, see, e.qg., United States v. Downs-

Moses, 329 F.3d 253, 263 (1st Cir. 2003).

Corrente alternatively argues that no reasonable factfinder
could have found that his offense conduct had such a de mnims
effect. He is wong.

Wth respect to Corrente's attenpted extortion in
connection with the Freitas Lease schene, the jury coul d have found
that, but for Freitas' agreement to pay Corrente for favorable
intervention on his behalf with the school departnent, there was a
realistic probability that the City contractor (an entity engaged
in interstate comerce and whose |ease agreenment would be a
transaction affecting interstate conmerce?!®) woul d have | eased space

in Cranston, Rhode 1Island. This evidence alone satisfies

2The contractor, the Marriott Corporation, supplied |unches
and custodial services to all Providence schools. There was
evi dence that the conpany was incorporated in New York and had
of fices in Washington, D.C , and Newark, Del aware.

-52-



constitutional concerns, even if the space for which Corrente
advocated actually proved to be a better fit for the contractor.

See Capozzi, 347 F. 3d at 335 (extortionate conduct need only create

a realistic probability of an effect on interstate conmerce)
(citations omtted); id. at 337 (conviction for attenpted extortion
requires only a showng that the identified effect would have
occurred had the defendant succeeded in the extortion); United

States v. Tornos-Vega, 959 F.2d 1103, 1113 (1st Cr. 1992)

(extortionate conduct neets constitutional requirenents even where
it "has a beneficial effect on interstate conmerce") (citation and
internal quotation nmarks omtted); id. (where the victims
acqui escence in an extortion results in a transaction with effects
on interstate conmerce, constitutional concerns are satisfied).
Wth respect to the Freitas Invoices schene, the jury
could have found that a city contractor that was indisputably
engaged in interstate commerce was deprived of $1,100 in order to

facilitate paynments to which it was entitled. This was enough

See Capozzi, 347 F. 3d at 337 ("One conmmon net hod for the governnent

to establish the required 'de mnims effect' on interstate

commerce is to show that the defendant's activity "mnimally
depletes the assets of an entity doing business in interstate

comerce.") (quoting United States v. Nguyen, 246 F.3d 52, 54 (1st

Gr. 2001)).
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Corrente's other two argunents are very difficult to
follow. Inthe main, they appear to be interrel ated attacks on the

correctness of Evans v. United States, 504 U S. 260 (1992). Evans

interpreted the provision of the Hobbs Act under which Corrente was

convicted -- one which prohibits extortion by neans of "the
obtaining of property from another, with his consent, . . . [2]
under color of official right,” 18 U S.C. 8§ 1951(b)(2) -- not to

require that the governnment prove that the defendant initiated the
extortionate transaction or otherwise induced the paynents.
Rat her, "the Government need only show that a public official has
obtai ned a paynent to which he was not entitled, know ng that the
payment was made in return for official acts.” Id. at 268.
Corrente appears to believe that the Evans Court erred in
concluding that the defendant need not induce the paynent or
otherwise initiate the event. See Corrente Br. at 49. To the
extent that he is so arguing, Corrente acknow edges that we are
powerless to grant himrelief and that he nust go to the Suprene
Court. |d.

There are hints of other argunents in Corrente's brief,
but none is sufficiently devel oped to warrant consi deration on the

merits. See United States v. Zannino, 895 F.2d 1, 17 (1st Grr.

1990). In any event, our review of the record convinces us that
there is no basis for reversing or vacating Corrente's attenpted

extortion and extortion conspiracy convictions.
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Any sufficiency challenge is dooned because there was
sufficient evidence to support the convictions even under the nore
demanding interpretation of the Hobbs Act for which Corrente
advocat es. Wth respect to the Freitas Lease schenme, the jury
could have found that Corrente "induced" paynents from Freitas
when, at one point prior to receiving any noney related to this
schene, he suggested to Freitas that Gty Hall could either hurt or
hel p his chances of securing the | ease (depending, presumably, on
whet her Freitas anted up). Wth respect to the Freitas Invoices
schenme, the jury could have found that Pannone, Corrente's co-
conspirator, induced paynents on Corrente's behal f by encouraging
Freitas to "throw sonething" at Corrente — i.e., to "pay to get
paid."

So too with the jury instructions. As clarified in a
suppl emental charge just prior to the return of the verdicts, the
instructions on the attenpted extortion and extortion conspiracy
charges were, if anything, overly generous to Corrente. And
because t he evi dence was sufficient to support the convictions even
under the arguably too lenient instructions, any error was

harm ess. See Fed. R Crim P. 52(a); United States v. Royal, 100

F.3d 1019, 1027 (1st Cir. 1996).
Iv. Admission of the Pannone Tapes
Def endants contend that the district court violated

vari ous Rul es of Evidence and their confrontation and due process
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rights in admitting 1into evidence <certain tape-recorded
conversations anong Freitas (who was acting as a governnent agent),
Pannone, the Chairman of the Board of Tax Assessnent Revi ew and an
all eged co-conspirator, and various other individuals, sone
identified and others not. They also argue that the court erred in
precluding them from i nterposing objections to the adm ssion of
these tape recordings for their failure to abide by a procedural
order requiring that Rule 403 and 404(b) objections be identified
with specificity in advance of trial.

A. Petrozziell o determ nation

Def endants argue that the district court erred when it
concluded that Pannone's statenents fell outside of the hearsay
rule wunder Fed. R Evid. 801(d)(2)(E).* W review this

determnation for clear error. United States v. Geroni no, 330 F. 3d

67, 74 (1st Cir. 2003); Mrino, 277 F.3d at 25. In determ ning
whet her the Governnment has net Rul e 801(d)(2)(E) prerequisites, the
district court nmust determne that it is "nore likely than not that
t he decl arant and the defendant were nenbers of a conspiracy when

the hearsay statenment was made, and that the statenent was in

furtherance of the conspiracy.” United States v. Petrozziello, 548
13“A statenment is not hearsay if . . . [t]he statenent is
of fered agai nst the party[-opponent] and is . . . a statenent by a

coconspirator of a party during the course and in furtherance of
the conspiracy.” Fed. R Evid. 801(d)(2)(E)
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F.2d 20, 23 (1st Cr. 1977). We refer to this determnation as a

“Petrozziello ruling.” Geroninp, 330 F.3d at 75.

Def endants contend that there was "scanty" evi dence of a
conspi racy anong def endants and Pannone. They argue that Pannone's
taped statenents were unreliable and there was insufficient
extrinsic evidence of the conspiracies because sone of the

conversations on the tape were "ranbling and unfocused" and not al
of the defendants were ultimately convicted as part of the three
racketeering acts--the Ronci Estate, Freitas Lease, and Freitas
I nvoi ces schenes--of which Pannone had first-hand know edge.

We di sagree. As we have detailed supra, the governnent
presented sufficient evidence of a RICO conspiracy--conspiracy,

enterprise, and pattern of racketeering activity—to satisfy the

evidentiary standard set forth in Petrozziello. |In particular, on

tape, Corrente intimted to Freitas with respect to the Freitas

Lease schene, "Don't get involved with Joe unless sonething
happens. " Corrente also admits on tape to receiving cash from
Pannone in connection with the Pay-to-Get-Paid schene. Pannone

chaired the Board of Tax Assessnment Review, a nunicipal office
whi ch we have already detailed to be crucial to the conspiracy.
Both Freitas and Ead testified at trial to Pannone’s invol venent in
the Ronci Estate, Freitas Lease, and Pay-to-Get Paid schemes. Wth
regard to the Ronci Estate scheme, the evidence showed a sub-

conspi racy anong G anci, Corrente, and Pannone to extort noney from
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the Ronci estate in exchange for a reduction of back taxes owed to
the City and the assessnment of property owned by the estate. At
the tines the taped statenents were nmade, the evidence al so shows
a conspiracy between at | east Corrente and Pannone to extort noney
fromTony Freitas and JKL Engi neering i n exchange for assistance in
| easi ng property owned by Freitas to the City or to the Marriott
Corporation. Third, the evidence was sufficient to establish a
conspiracy between at |east Corrente and Pannone to extort noney
fromFreitas and JKL i n exchange for facilitating paynments due from
the City to JKL.

Pannone’s taped statenents were not nade “after the
fact,” but were uttered as part of and in furtherance of the
conspiracy. |In these statenents, Pannone described the roles that
he, G anci, Corrente, and Ead played in the conspiracy and in
particul ar, what he and Freitas should do to carry out the Freitas
Lease and Pay-to-Get-Paid schenmes. Such statenents are well within

the core of Rule 801(d)(2)(E). See United States v. Martinez-

Medi na, 279 F.3d 105, 117 (1st Cr.), cert. denied, 537 U S. 921

(2002); United States v. Eke, 117 F.3d 19, 21 (1st Cr. 1997). The

district court did not commt clear error in admtting the Pannone
tapes and we decline to reverse defendants’ convictions on

Petrozziell o grounds.

B. Confrontati on Cl ause and Due Process cl ai ns
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Def endants contend that Pannone’s taped statenents are
i nherently unreliable and hence should not have been admitted in
evi dence. As a constitutional matter, they claim that the
statenents’ unreliability inplicates Sixth Amendnent wtness
confrontation concerns. This Court reviews Confrontation C ause

chal | enges de novo. United States v. Ventura-Mlendez, 275 F. 3d 9,

15 (1st Cir. 2001). The Confrontation Cl ause does not require "a
showi ng of unavailability as a condition to adm ssion of the out-
of -court statenents of a nontestifying co-conspirator, when those
statenents otherw se satisfy the requirenents of Federal Rule of

Evi dence 801(d)(2)(E)." United States v. Inadi, 475 U. S. 387, 391

(1986) . It also "does not require a court to enbark on an
i ndependent inquiry intothereliability of statenents that satisfy
the requirenents of Rule 801(d)(2)(E)." Bourjaily v. United
States, 483 U.S. 171, 183-84 (1987).

Def endants argue that notwi thstanding |lnadi and
Bourjaily, Pannone's statenments should not have been admtted
because he was unavail able and unreliable. They assert that the

present case i s anomal ous and that "corruption stings" such as this

one should not fall within Inadi and Bourjaily. W find no case
| aw excepting the case from the |nadi and Bourjaily rules.

Def endants further suggest that Pannone was outside of his "natural
habitat" because Freitas was eliciting incrimnating statenents

from him as part of his cooperation with the FBI. Pannone,
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however, was unaware that he was being stung. W see no reason how
hi s behavi or woul d have been different had Freitas been nmaking the
sanme conversation wi thout the FBI's direction.

To further address defendants’ contention that Pannone’s
statenents are inherently unreliable, we agree with the district
court that Pannone “did have or was in a position to have firsthand
know edge of some of the things that he testified about.” He was
an insider to the conspiracy. Again, he was directly invol ved and
even pl ayed a supervisory role in the Ronci Estate, Freitas Lease,
and Freitas Invoices schenes. Trial testinony by Ead, Rocha,
Freitas, and ot hers corroborated Pannone’ s taped statenents setting
out how Corrente was often the m ddl eman i n the racket, that G anci
used Corrente as a buffer, and that noney given to Corrente found
its way into the canpaign and eventually benefitted G anci or the
adm nistration in sone way. Taped conversations between Freitas
and Corrente confirmed the sane.

The governnent questions Cianci and Corrente's notive for
failing to call Pannone as a witness for cross-exam nation as Fed.
R Evid. 806 permts. GC anci and Corrente repeatedly contend that
Pannone was unavail able to them because he would assert his Fifth
Amendnent rights against self-incrimnation if called to testify.
They claim that Pannone’s behavior was "orchestrated" by the

Governnment in their plea arrangenents wth him
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This all eged "attenpt to thwart cross-exam nation" forns
the basis of defendants’ Fifth Amendnent due process claim The
procedural travel of the case, however, reveals little to support
this accusation. The indictnment in this case originally named
Pannone as a defendant on Counts 1, 2, 8, 9, 16-19, and 21-24. On
February 14, 2002, he signed a pl ea agreenent in which he agreed to
plead guilty to Counts 1, 2, 8, 16, 19, and 22. The governnent
agreed to dismss the remaining counts at sentencing. Hence
di sm ssal of the remaining charges agai nst Pannone was conti ngent
upon sentenci ng.

On April 16, 2002, during a hearing to resolve
defendants’ notion to exclude the Pannone tapes, Corrente
conpl ained that Pannone’'s plea agreenent had “left open” the
remai ni ng counts, suggesting that Pannone’s fear of the
governnment’s handling of the renaining counts would cause himto
assert his Fifth Amendnent rights if he were call ed by the defense
to testify. The court, though ultimately rejecting defendants
| egal arguments, assured them that it would try to accelerate
Pannone’ s sentencing, which at that tinme had been schedul ed for
July.

Thereafter, the district court noved up Pannone’'s
sentencing in order to accommpbdate defendants in this case.
Pannone was sentenced on May 24, 2002, while the governnment was

still presenting its case-in-chief and al nost two weeks before the
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def ense presented their own case. |Inmediately after sentencing,
the governnent noved to dismiss the remaining counts against
Pannone; the court granted the notion. During a bench conference
four days after Pannone’s sentencing, Corrente’ s counsel briefly
remar ked that he had been infornmed by Pannone’s counsel that
Pannone woul d persist in his Fifth Amendnent claim “because of a
variety of reasons which | won’'t go into right now” Nothing nore
was made of these “reasons.”

After this point, defendants did not attenpt to call
Pannone as a witness. W find no evidence that Pannone woul d have
i nvoked his Fifth Amendnment right against self-incrimnation if
called to testify, and whether the court would have permitted him
to do so. There sinply is no evidence of an "orchestration" by the
governnment to keep Pannone away from defendants. Thus, there were
no constitutional infringenents here.!*

C. Rules 403 and 404(b)

Finally, with respect to the Pannone tapes, defendants
argue that the district court erred by failing to consider their

obj ections to adm ssion of the tapes under Fed. R Evid. 403' and

“To the extent that defendants’ due process cl ai mincorporates
their argunent that Pannone's statenents are wunreliable, our
affirmance of the district court’s Petrozzielloruling sufficiently
responds to that claim

1% Al't hough rel evant, evidence may be excluded if its probative
value is substantially outweighed by the danger of unfair
prejudi ce, confusion of the issues, or msleading the jury, or by
considerations of undue delay, waste of tinme, or needless
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404(b).* They claimthat they nade tinely objections pre-trial
They further recount that the court decided not to address the
objections prior to trial, but then m stakenly at trial ruled that
def endants wai ved their right to object to adm ssion of the tapes.

We first recount the procedural history giving rise to
this issue. On April 24, 2001, the governnment provi ded def endants
with copies of the tw hundred tapes relating to their
i nvestigation of defendants, along with an i ndex showi ng the dates
of the recordings and the conversation participants. Three days
| ater, the court issued an Arraignnment and Pre-trial Discovery
Order, whereby the governnment was ordered to provide the defendants
with transcripts of the tapes. The court also ordered that all
pre-trial notions be filed by Decenber 31, 2001.

The governnent elimnated all but twenty-two tapes as
possible trial exhibits. By Cctober 31, 2001 — two nonths before

the deadline for pre-trial notions and six nonths before the

presentation of cunulative evidence.” Fed. R Evid. 403.

¥ xher Crines, Wongs, or Acts—Evidence of other crines,
wrongs, or acts is not admssible to prove the character of a
person in order to show action in conformty therewith. It my,
however, be admi ssible for ot her purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge, identity, or
absence of m stake or accident, provided that upon request by the
accused, the prosecution in a crimnal case shall provide
reasonabl e notice i n advance of trial, or during trial if the court
excuses pre-trial notice on good cause shown, of the general nature
of any such evidence it intends to introduce at trial.” Fed. R
Evid. 404(b).
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commencenent of trial — the governnent had provided transcripts of
t hese twenty-two tapes to defendants.

On March 28, 2002, the district court issued a Pre-tri al
Schedul i ng Order, which read:

On or before April 12, 2002, counsel for any
party di sputing t he audi bility of
adm ssibility of any such recording or the
accuracy of any such transcript of any such
transcript shall file an objection identifying
the recording to which objection is being
made. Menoranda in support of objections to
the accuracy or conpleteness of transcripts
shal | be acconpanied by copies of the
transcripts objected to on which proposed
del etions and corrections are noted.

In offering recorded conversations, counsel
shall make every effort to edit out footage
that contains no audible discussion or
contains irrelevant material so that the jury
will not be required to listen for protracted
periods of time to portions of recordings that
provide little or no assi stance i n determ ning
the pertinent facts. |In order to achi eve that
obj ective, counsel shall neet and confer, in
advance, in an effort to resolve any disputes
with respect to editing.

Failure to conply with the provisions of
t hi s paragraph may be considered as a wai ver,
by the proponent, of the right to offer the
recorded conversation(s) at i ssue; or,
alternatively, as a waiver of the right to
obj ect to om ssi on of t he recor ded
conversation(s) and/or di spute the accuracy or
conpl eteness of the transcript, as the case
may be.

On April 8, 2002, defendants filed a notion objecting to

the adm ssion of the Pannone tapes. They based their notion

primarily on Petrozziello and constitutional grounds, and nmenti oned

Rules 403 and 404 in a general observation that “any given
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statenment may al so be inadm ssible” under those rules. They did
not identify which statenents were inadmissible, but instead
suggested that the court itself should “go through” the tapes
“line-by-line, maki ng i ndi vi dual assessnents as to each decl arative
statenent.” Defendants stated that they would provide the court
with a schedul e identifying of fending statenments and detailing the
bases for their exclusion. They never provided this schedule.

At the April 16 hearing on the notion, defendants again

focused on Petrozziello and the —constitutional t heori es.

Corrente’ s counsel acknow edged that the governnent had edited the
tapes to deal with Rule 403 concerns. Nothing nore was said with
regard to either 403 or 404. The court denied the notion to
suppress the Pannone statenents and refused to undertake the |ine-
by-line analysis, explaining that it “would take easily,
weeks . . . and it would delay the trial by that period of tine.”
The court expressed its planto “mnimze the risk of amstrial in
the event that statements are presented that |later are found not
satisfy the requirements” by requiring the governnent to present
“addi tional evidence above and beyond the statenents thensel ves to
support a finding that they qualify as adm ssible co-conspirator
statenents.”

On April 24, the second day of trial, the government in-
chanbers nentioned that defendants had failed to propose cuts to

t he Pannone tapes. In response to Corrente’ s counsel’s suggestion
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that the defense would later in the trial nove to excise other
taped statenments pursuant to Rules 403 and 404, the court stated
t hat such notions “shoul d have been done | ong ago.”

Throughout trial, the court repeated that proposals for
cuts to the tapes had been due by April 12, 2002, pursuant to its
Pre-trial Scheduling Order. Upon challenges at trial by defendants
to the adm ssibility of individual tapes, the court stated that
they could not make these objections because they had failed to
tender such an objection pre-trial.

Def endants argue that they conplied with the pre-trial
scheduling order because they tinely filed "an objection
identifying the recording to which objection is being made" as
required by the Pre-trial Scheduling Order. However, they fail to
mention that the order also mandates that "[m enoranda in support
of objections . . . shall be acconpanied by copies of the

transcripts objected to on which proposed del eti ons and corrections

are noted." Defendants failed to provide the district court with
t hese specific objections. The supplenental schedule prom sed by
def endants never materialized; the schedule, noreover, was not an
“extra” offer, but explicitly required by the order as part of any
objection to the tapes. The district court declined to performa
line-by-line assessnent of the transcripts because it had
specifically provided in the order that the parties do it. After

repeated general objections non-conpliant with the procedural
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order, the court decided that the defendants waived their right to
obj ect pursuant to the order. It did not abuse its discretion in
refusing to entertain pieceneal objections to evidence in the
Pannone t apes.

Regardl ess, admission of the taped statenents--which
defendants still have failed to itemze--did not prejudice
def endant s. As we have explained supra, the governnment has
produced sufficient evidence of the tapes’ reliability and
probative val ue. Moreover, the court followed through on its
assurance that it would “mnimze the risk” of inproper adm ssion
by requiring the governnent to produce evidence corroborative of
statenents made in the tapes.

W stress that the court wi sely recogni zed t hat st op-and-
go evidentiary eval uations of these tapes during trial would unduly
delay the case and perhaps even cause the very prejudice and
confusion that defendants contenplated in their general objection.
Accordingly, the court fashioned a systemwel|l before trial through
which it expected both parties to whittle down the tapes to their

rel evant portions. See United States v. Nel son-Rodri guez, 319 F. 3d

12, 34 (1st Cr. 2003) (“The trial court has w de discretion in
determ ning adm ssibility under Rule 403 since the trial judge ‘is
nore directly famliar than a court of appeals with the need for
the evidence and its likely effect.”) (citations omtted). An

i mportant part of this system was for defendants to produce
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transcripts of the tapes denoting which portions they w shed to

redact out of Rule 403, Rule 404, constitutional, or Petrozziello

concerns. Even in their appeal, defendants persist in the
anbiguity of their objectionto the tapes. Qher circuits have not

tolerated this type of objection. See, e.g., United States v.

Hol | and, 880 F.2d 1091, 1094-95 (9th Gr. 1989) (where sone parts
of audi ot ape were admi ssi bl e but “much of the tape was irrel evant,”
the defendant’s “blanket objection to the admi ssion of the tape
does not preserve an objectionto failure to redact the tape”). W
find no abuse in the district court’s exercise of its broad
di scretion over Rule 403 and 404 consi derations.
V. Cianci’s Taped Statement

A Hear say

I n 1995, a governnment agent posing as an air conditioning
busi nessman taped his conversation with G anci when he requested a
city contract. G anci assured the agent that he would refer himto
Al an Sepe, who G anci believed knew nore about air conditioning
matters than he did. C anci then told the agent, "[ Sepe] is honest
as the day is long. He deals in governnments and ____. No one w ||
ask you for a thing. |[If anybody does, you pick up the phone and
call me. 1'Il cut his __ off and have himarrested, okay?" The
agent had said or done nothing to pronpt discussion of corruption.
Then, Cianci, in introducing the agent to an unidentified man

remar ked, "He's probably an FBlI agent."
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The district court refused to admt this tape on
rel evancy grounds, holding that the conversation in it “does not
relate to any predicate act or to any specific matter with respect
to which the Governnent has presented any evidence.” In response
to G anci’s argunent that the statenments were adm ssi bl e under the
“state of mnd” exception to the hearsay rule, see Fed. R Evid.
803(3), the court concluded, “This statenment or the inport of the
statenent is to show what M. G anci did or didn't do on other
occasions with respect to unrelated natters, so therefore it does
not fall under the exception to the hearsay rule created by Rule
803(3) for state of mnd existing at the time of the event in
question.” C anci argues that the district court's refusal to
admt this taped statenment in evidence was an abuse of discretion

and violated his right to due process. Colasanto v. Life Ins. Co.

of North Anmerica, 100 F.3d 203, 213 (1st Cr. 1996).

The district court deened Cianci’s taped statenent
irrel evant because it did "not relate to any predicate act or to
any specific matter with respect to which the Governnent has
presented any evidence.” G anci argues that the court failed to
recogni ze the statenment’ s rel evance to the RI CO charges i n general.
He asserts that the statenent tends to make the existence of the
enterprise less likely than without the statenent, Fed. R Evid.
401, and that the court “conflat[ed] the provisions of Rule 803(3)

with the rel evancy requirenents of Rule 401.”
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C anci recapitulates that if the statenent inthe tapeis
hearsay, it falls within the state of m nd exception to the hearsay
rul e. Fed. R Evid. 803(3). “To be adm ssible under this
exception, a declaration, anong other things, nust "mrror a state
of mnd, which, in light of all the circunmstances, including
proximty in time, is reasonably likely to have been the sane
condition existing at the material tine.”” Colasanto, 100 F.3d at
212 (quoting 2 John W Strong, McCorm ck on Evidence § 274 (4th ed.
1992)). Ci anci contends that the statenment evinces a
cont enpor aneous i nt ent not to endorse bribery in his
adm ni stration, rather than a statenment denying past instances of
corrupt acts. In addition to adopting the district court’s
conclusion that the statenment evinced a “state of mnd” as to
events or behavi or on other occasions, the governnent argues that
Ci anci's statenents were sel f-serving, and hence outside the anbit
of Rule 803(3), because he knew that he was talking to a federa
agent .

As an initial matter, the taped statenent is hearsay.
Cianci offered it to prove the truth of the assertion that G anc
did not tolerate corruption. Another thing is certain: the
statement was not adm ssible in order to show what C anci m ght
have done or not done on other occasions not proximate to the tine
the statement was uttered. The only purpose for which the

statenent could have been admtted would have been to establish

-70-



Cianci's state of mnd at the tinme the statenment was nade. Because
"di sputes over whet her particul ar statenents cone withinthe state-
of -m nd exception are fact-sensitive, the trial court is in the
best position to resolve them" Colasanto, 100 F.3d at 212. That
the statenment was nade at one point during the time of charged
conspiracy cannot be sufficient to nandate its adm ssion,
especially where the latter part of the statenent--“He's probably
an FBlI agent"--places doubt on what C anci clainms is the probative
val ue and rel evance of the statenent as a whole. Wether C anci’s
statenent is “forward-1|ooking” or refers to past acts and events i s
unclear from the statenent itself. Ths issue is further
conplicated by the fact that G anci’s nention of pay-offs was
“gratuitous” and not provoked by anything the agent said or did.
Hence, it was within the district court’s discretion to concl ude
that the statenment, at least in part, applied to past acts of the
G anci admnistration and were to a large extent “self-serving”
attenpts to cover tracks already nade. Such observations are

wel | -establ i shed grounds for non-adm ssion. See, e.qg., United

States v. Bishop, 264 F.3d 535, 549 (5th Cr. 2001), cert. denied,

535 U. S. 1016 (2002); United States v. MIller, 874 F.2d 1255, 1265-

66 (9th Gr. 1989); United States v. Jackson, 780 F.2d 1305, 1313-

15 (7th Gr. 1986). Thus, as the district court determ ned that
C anci sought to admt the statenent "to show that he did not and

does not take bribes or engage in corrupt activity," we are |oath
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to disturb the court’s exercise of discretion to deny adm ssi on of
t he statement.

B. Due Process claim

Cianci clains that by denying adm ssion of his taped
statenent, the district court violated his Fifth Amendnent due
process right to “a nmeaningful opportunity to present a conplete

defense.” Crane v. Kentucky, 476 U S. 683, 687 (1986). W review

this claim for plain error because it was not raised at trial
Under plain error review, the defendant nust show (1) that an error
occurred (2) which was "obvious" in the sense that governing |aw
was clearly settled to the contrary, (3) affected the defendant's
substantial rights, and (4) seriously inpaired the fairness,
integrity, or public reputation of judicial proceedings. United
States v. Gonez, 255 F.3d 31, 37 (1st Cr. 2001).

Application of evidentiary rules "do not abridge an
accused's right to present a defense so long as they are not
“arbitrary' or 'disproportionate to the purposes they are designed
to serve.' . . . [We have found the exclusion of evidence to be
unconstitutionally arbitrary or disproportionate only where it has

I nfringed upon a weighty interest of the accused.” United States

v. Scheffer, 523 U S. 303, 308 (1998) (citing Rock v. Arkansas, 483

U S 44, 56 (1987)). W have described the Suprenme Court's rul e as
overturning convictions only in "egregious cases." Fortini v.

Mur phy, 257 F.3d 39, 47 (1st Gr. 2001). C anci outlines his
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"weighty interest" as his effort to disprove the governnent's
theory of crimnal intent. Even if we were to give sone
excul patory value to the statenent, given the anount of evi dence of
Cianci’s crimnal knowl edge and intent presented at trial, its

absence fromthe evidence does not rise to an “egregi ous” violation
of GCanci’s interest in defeating this part of the governnent’s
case. Arguably, the statenment itself indicates that G anci knew he
was talking to an FBI agent. Regardl ess, the court acted well
wWthinits discretionin determning that G anci’s taped statenent
di d not pass nuster under Rule 401 and that its value, if any, fell
outside of Rule 803(3)'s exception to the hearsay rule.
Accordingly, we conclude that the court’s refusal to admt his
taped statenent did not constitute error, let alone plain error,
and thus, Canci’s due process claimfails.
VI. Conclusion

Accordi ngly, defendants’ convictions are affirned.
VII. Sentencing and Forfeiture Appeals

In light of the Suprenme Court’s recent decision in

Bl akely v. Washington, 124 S.C. 2531 (June 24, 2004), we do not

deci de the sentencing appeals raised by all defendants as well as
chal | enges by def endants and the governnent to the district court’s
forfeiture order. By separate order, we have requested additional
briefing and oral argunent on these issues.

Separate opinion, concurring in part and dissenting in
part, follows.
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HOWARD, Circuit Judge, concurring in part and dissenting

in part. The mgjority has skillfully analyzed a nunber of very
difficult issues, and | concur in parts Il and Ill of its opinion,
whi ch affirm Corrente's and Autiello's non- RI CO-rel at ed
convi ctions. As to the RICOrelated convictions, | am not
persuaded that the majority correctly disregards the jury's
interrogatory answers in conducting its sufficiency review, see
ante part I-E, or that it has convincingly fended off defendants
argunent that a municipal entity, which is incapable of being found
to have acted with an unlawful purpose, cannot coherently be
regarded as a nmenber of an associated-in-fact R CO enterprise that
is defined by the shared unl awful purposes of its associates, see
ante part 1-B. But even if | assune that the jury's interrogatory
answers are irrelevant and that rmnunicipal entities can be nanmed as
associ ates of the type of RICO enterprise that was alleged in this
case, | still nust dissent from the majority's conclusion that
there is sufficient record evidence to sustain defendants' RICO
rel ated convictions. In my view, the R COrelated judgnents
(including the forfeiture judgnment) should be reversed and this
matter should be remanded for resentencing.

The maj ority has done an excell ent job of summari zi ng the
rel evant |egal principles, the nature of the associated-in-fact
RICO enterprise alleged in this case, and the pattern of

racketeering activity underlying the RICO and RICO conspiracy
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al | egati ons. ee ante at 4-10 & 11-13. | adopt this discussion by

reference and turn to the particulars of the argunent | find
per suasi ve.

Def endants contest their RICOrelated convictions, in
part, on the ground that the evidence introduced at trial in
support of the nine alleged schenes was inadequate to establish
that the schenmes were conducted t hrough the amal gam of persons and
entities alleged in the indictnent to have constituted the RI CO
enterpri se. Def endants premise this argunment on an underlying
assertion that there was no proof to ground an inference of a
shared purpose anong defendants and all of the nunicipal entities
nanmed as associates of the enterprise -- a required finding (at
| east usually, see ante at 13) if an unlawful crim nal association
is to be regarded as a RICO enterprise. Defendants say that their
position is bolstered by two “findi ngs” nade by the district court
and not contradicted by the governnment (or at l|least not clearly
so): (1) "there is no evidence that the [City] departnments and/or
agenci es, thenselves, shared [the enterprise's] purposes,” United
States v. Ganci, 210 F. Supp. 2d 71, 73 (D. R 1. 2002), and (2)
"none of [defendants'] acts . . . resulted in any significant
di sruption of a Governmental function."™ Thus, the argument goes,
even if we were to assess the adequacy of the evidence supporting
the RI CO convictions by | ooking at the whol e record and construi ng

it in favor of the governnent (despite the nine judgnents of
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acquittal entered by the district <court and the specia
interrogatory answers collectively indicating that nuch of the
government's RI CO case was not "proven"), we would find only a few,
relatively inconsequential interactions between the defendants and
these nmunicipal entities during the nearly eight vyears the
enterprise was all eged to have exi sted.

The government's response tracks the grounds on which the
district court rejected the defendants' notions for judgnents of
acquittal: (1) we should follow the Ninth Grcuit and hold that
"RICO does not require intentional or 'purposeful' behavior by
corporations charged as nenbers of an association-in-fact,"” United
States v. Feldman, 853 F.2d 648, 657 (9th Cr. 1988); and (2) the
jury's enterprise finding was sufficiently supported by evidence
that G anci and Corrente (Autiello, who was not a nmunicipal
enpl oyee, is not nentioned) "using the Ofice of the Mayor and the
Ofice of Diorector of Administration as base canps,
controlled" the nunicipal entities named as enterpri se associ at es.
The governnent's first suggestion, that we reject defendants’
argunent on the basis of the Feldman ©principle, faces
i nsurnmount abl e obstacles. This court has identified the "conmon

pur pose"” requirement discussed in United States v. Turkette, 452

U S. 576, 580-83 (1981), as one of the principal tools a factfinder
shoul d use to distinguish a RRCOenterprise froman ad hoc cri m nal

confederation. See ante at 13; see also Ryan v. Cenente, 901 F. 2d
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177, 180 (1st Cir. 1990) (enphasizing that the conmon purpose
requi renent is necessary to "limt the potentially boundl ess scope
of the word "enterprise'” and thereby "distinguish cul pable, from
non- cul pabl e, associations").?’ I ndeed, we have applied the
requirement (albeit wthout acknow edging Feldman) in a case
I nvol ving an unl awful purpose RI CO association-in-fact involving

corporate legal entities. See United States v. London, 66 F.3d

1227, 1243-45 (1st Cir. 1995). Mor eover, and decisively, the

district court instructed the jury wthout objection from

the governnent: "[I]t is not necessary in proving the existence of

an enterprise to show that each nenber of the enterprise
participated in or even knew of all of its activities, but it is
necessary to showthat all nmenbers of the all eged enterprise shared
a comon purpose.” The governnent has not attenpted to reconcile

Fel dnman with Turkette, Ryan, London, or our other cases applying

Turkette. See ante at 13. Thus, as the mmjority concedes, we

cannot disregard the comon-purpose instruction in analyzing
def endants' sufficiency challenges. See ante at 18-19 (citing

United States v. Zanghi, 189 F. 3d 71, 79-80 (1st GCr. 1999)). The

Y"Ryan, which was authored by then-Judge Breyer, involved a
civil RICO claim but precedent generated in civil R CO cases
applies to crimnal RICO cases. See United States v. Shifnman, 124
F.3d 31, 35 n.1 (1st Cr. 1997).
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guestion whether Feldman correctly states the |aw nust be left to
anot her day. 8

Thi s | eaves the governnent's undevel oped assertion -- an
assertion that the mgjority finds convincing -- that the jury's
enterprise finding is sustainable because there was evi dence that
G anci and Corrente exercised "control"™ over the nmunicipal entities
naned as nenbers of the enterprise. Because the common- purpose
i nstruction binds for purposes of our analysis, | shall assune that
the governnment intends by this assertion to argue that such
"control" is sufficient to inpute to the entities the unlawful
pur poses of those alleged to control them -- i.e., G anci and

Corrente. Conpare London, 66 F.3d at 1243-45 (involving closely

hel d corporations operated by the defendant and alleged to be
menber s of his unl awful associated-in-fact RICOenterprise); United
States v. Masters, 924 F.2d 1362, 1366-67 (7th Gr. 1991)
(involving alawfirmand two police departnents associated in fact
with those who controlled or manipulated them. | also shall
assune that it would be fair to sustain the defendants' convictions
on evidence of such control, notw thstandi ng the absence of jury

i nstructions explaining that a municipal entity's "purposes” may be

8Even under the Fel dman approach, the court still would face
t he question whether entities not controlled by those accused of
operating the alleged association-in-fact enterprise are properly
considered part of such an enterprise. For the reasons that
follow, I do not think that they are. Thus, ny conclusion that the
Fel dnman rul e does not apply under the facts of this case is not
out cone determ nati ve.
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SO ascertai ned. Even so, | do not see how the convictions can
st and.

In my view, there is no proof that C anci and Corrente so
controlled the activities of all the nmunicipal entities alleged to
be associates of the charged enterprise that the two's shared
crimnal purposes are reasonably inputed to each such entity.
There is no evidence that, for exanple, Cianci and Corrente
t hensel ves coul d provide those willing to pay bribes with jobs in
City departnments over which they | acked hiring authority; or that
they could contractually bind Cty departnments under separate
| eadership; or that they could sell Gty property; or that they
coul d grant or deny construction variances. Nor did the governnent
show t hat the persons, comm ttees, and boards wi thin the munici pal
departnents, offices, and agencies whose assistance the schenes
requi red abdi cat ed t hei r deci si on-maki ng responsibilities to C anci
or Corrente.' In short, neither C anci nor Corrente was shown to
have so dom nated the affairs of the departnents, offices, and
agencies claimed to be associated with the wunlawful purpose
enterprise that each of these nunicipal entities mght fairly be

found to have been an alter ego of C anci or Corrente with respect

¥This statenent is subject to the following two
qgual i fications. First, the jury could have found that Corrente
hinself had the ability to dictate which towers were placed on the
police departnent's tow list. Second, the jury could have found

that the Board of Tax Assessnent Review was effectively controlled
by Ci anci and Corrente through the corrupt machi nati ons of RI CO co-
conspi rators Joseph Pannone (BTAR s Chai rnman) and Davi d Ead (BTAR s
Vi ce- Chai r nan) .
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to the transactions in question.? Rather, the evidence showed only

that G anci and Corrente periodically used the power inherent in

2By this statement, | do not nean to inply that those
muni ci pal actors to whom C anci and Corrente directed their
successful requests and demands (conpare infra note 5) al ways act ed
wi thin standard operating procedures or even |lawfully. To the
contrary, as the majority explains it:

[ T]he evidence depicted a behavioral spectrum
rangi ng frominnocent cooperation to willful conplicity
in unlawful conduct. For exanple, with respect to the
Freitas I nvoi ces schene, the evidence was nerely that an
enpl oyee within the Cty's Finance Departnent (Lorraine
Lisi), acting at Corrente's request, paid valid invoices
nore pronptly than usual. Simlarly, with respect to the
I se Job schene, the evidence was nerely that the Deputy
Director of the Departnent of Planning and Devel opnent
(Thomas Deller) created a tenporary position for |Ise
within the departnent at C anci's request. At the nore
cul pabl e end of the spectrum however, there was evi dence
that, in connection with the Jere Lease schene, the head
of the Departnent of Public Property (Al an Sepe) and the
Director of Business Relations for the School Departnent
(Mark Dunham) were influenced by Corrente to tailor the
specifications in a School Departrent |ease bid to fit
the dinensions of Jere Realty's building, and then to
support the Jere Realty lease before the Board of
Contract and Supply (which was the entity formally
enpowered to accept or reject bids of City contracts).
Simlarly, in connection with the Freitas Lease scheneg,
there was evidence that Corrente again contacted Dunham
prior to finalization of the | ease and i nfluenced himto
drop consideration of an alternative |ease.

Ante at 20 n. 3. But inportantly, even in connection with these
| atter two schenes, Sepe and Dunhamwere not shown to have known of
and willingly joined the alleged RI CO enterprise conspiracy. Nor
was there a basis for finding that a majority of the Board of
Contract and Supply, the entity which ultimately voted to accept
the Jere Realty lease, did so for purposes of furthering the
al l eged RICO enterprise conspiracy, or even with know edge that it
was ratifying a contract that had been fornmed in disregard of
st andard operating procedures.
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their positions to influence (or attenpt to influence)? the
decisions of other nunicipal actors -- actors who, wth the
exceptions noted in the preceding footnote, were not shown to be
privy to, let alone supportive of, the alleged enterprise's
pur poses.

The question ari ses why this evidence of influence is not
sufficient to make the persons and entities influenced part of the
al l eged enterprise. The answer, | believe, lies in the fact that
we are here deciding what is required for nenbership in an

associated-in-fact RICO enterprise defined only by the comopn

2'The majority acknow edges that Cianci and Corrente "did not
al ways get their way . . . ." Ante at 24. As the mgjority notes,
there was uncontradicted evidence that, in connection with the
Freitas Lots schenme, Ci anci was di spl eased that el enments within the
Provi dence Redevel opnent Agency, the entity enpowered to sell the
lots, did not sufficiently accede to his w shes. See id. n.7.
There al so was uncontradi cted evidence that, in connectionwth the
University Cub schene, G anci was angered when nenbers of the
Provi dence Bui | di ng Board of Review ignored his wi shes and granted
the club sonme of the variances that it sought. See id. Finally,
there was uncontradicted evidence that, in connection with the
Maggi acono Job schene, the Chief of Police declined to admt
Maggi aconp to the police acadeny because he had a crimnal history
and had been untruthful during a screening interview. See id.

The majority suggests that this evidence "does not defeat the
integrity of the charged enterprise” because the jury could have
concluded that "these glitches in the schenmes only neant that

certain substantive crines went unconpleted . . . ." 1d. Wth
respect, | think that the evidence is nore telling on the point in
guestion -- whether there was sufficient evidence that G anci and

Corrente so controlled the Providence Redevel opnent Agency, the
Provi dence Buil ding Board of Review, and the Departnent of Public
Safety that their unlawful purposes should be inputed to these
entities -- than the majority acknowl edges. There was, after al
(and as the mpjority concedes, see ante at 17), no other evidence
from which the jury mght have found that defendants controlled
these agencies (or at least relevantly so).
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unl awful purposes of its nenbers. This is a highly ramfied

decision with inplications, crimnal and civil, that extend far
beyond this case. Wre we to permt a person or entity to be naned
part of an unlawful purpose enterprise on nmere evidence that the
person or entity acceded to a nobster's request (but wthout
knowl edge of the purposes underlying the request), we would be
headi ng down the slippery slope against which then-Judge Breyer
warned in Ryan: that of failing to differentiate between
associations that fall within the sweep of RI CO and associ ati ons
involving only the exploitation of others by crimnals. See 901
F.2d at 180-81 (enphasizing the need to |limt "the potentially
boundl ess scope of the word 'enterprise’ so as to distinguish
cul pabl e from non-cul pabl e associations,” and recognizing "the
serious consequences for any nman or wonan, state official or

private person, who is publicly accused of racketeering"); see

also Fitzgerald v. Chrysler Corp., 116 F.3d 225, 226-28 (7th Gr

1997) .22 As Ryan suggests, nenbership in an unlawful purpose RI CO

22To illustrate, suppose there was evidence that a young |aw
school graduate nmade a $5, 000 "canpai gn contri bution" to G anci and
asked for a recommendation to the hiring partner of a Providence
law firmthat does a substantial anount of city business. Suppose
further that there was evidence that Ganci called the firms
hiring partner and asked that the firmgive serious consideration
to hiring the young lawer. |If the firmdid so, would it becone a
nmenber of the common purpose enterprise alleged in this case? |If
the answer is "no" (as | think it clearly should be), on what
principled basis can we find that the Departnent of Planning and
Devel opnent -- the agency that created a tenporary position for
Chri stopher Ise at the request of G anci -- was proved to be part
of the enterprise?
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enterprise inplies potential culpability under the R CO statute.
See 901 F. 2d at 181; see also 18 U.S.C. 8§ 1962(d) (allowi ng for the
imposition of RICO liability under conspiracy principles). Thus,
as a matter of logic (not to nention due process), one who | acks
the nmental state necessary for the inposition of RICO liability
because he is unaware of the enterprise or its purposes al so | acks
the mental state necessary to be part of a RRCO enterprise that is
defined solely by the shared, cul pable nmental state of its nenbers.
This is ultimtely what, in ny view, doons the governnent's
enterprise allegations in this case.

There was in this case significant evidence of public
corruption. Perhaps the governnent could have proved that G anc
and Corrente ran the Ofice of the Mayor or the Ofice of the
Director of Adm nistration as a RICO enterprise. O perhaps the
defendants (or, nore likely, a subset thereof) mi ght have been
shown to be nenbers of one or nore snall er, associ ated-in-fact R CO
enterprises. But the governnment successfully persuaded the grand
jury to cast a wider net and to allege that the persons naned as
enterprise associates, along with the canpaign contribution fund,
the Cty of Providence, and many of its departnents, offices and
agencies, functioned as a de facto organized crime syndicate.
Framing the case in this way pernmtted the governnent to allege
t hat defendants were responsi bl e under RICO s conspiracy provision

for all of the illegal and unethical conduct put on display inthis
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trial -- even that in which they were not shown to have personally
participated.? But this broad case theory obligated the governnent
to prove that each municipal entity alleged to have engaged in
conduct that constituted part of the "pattern of racketeering
activity" identified in the indictnent was itself a nenber of the
enterprise. As another court has put it:

[I]t nust be stressed that the governnent,
through its ability to craft indictnments, is
the master of the scope of the charged RICO
conspi racy . . [RICO s conspiracy
provision] is capable of providing for the
| inkage in one proceeding of a nunber of
ot herwi se distinct crinmes and/or conspiracies
t hrough the concept of enterprise conspiracy.
The governnment, through the vehicle of the

I ndi ct ment, provi des the l'i nking
conspiratorial objective of a specific RICO
vi ol ati on. The "specific" violation can be

broad or narrow. It is the prosecution which
sets the paraneters to which a Rl CO conspiracy
trial nust be confined; having set the stage,
the governnent nust be satisfied with the
[imts of its own creation.

United States v. Wissman, 899 F.2d 1111, 1115 (11th G r. 1990)

(quoting United States v. Neapolitan, 791 F.2d 489, 501 (7th Cr

1986)) (internal quotation marks omitted; enphasis in original).

ZFor exanple, Autiello was responsible under RICO for the
unl awf ul conduct underlying the Freitas Lease and Freitas Invoice
schenmes -- schenes on which the jury returned substantive
convictions but in which he was not involved -- on the theory that
he was a nenber of a conspiracy to conduct the enterprise that
carried out these schenes.
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RICO is a powerful weapon that can cause mschief if

abused by an overzeal ous prosecutor.?* \Wile | do not doubt that

RICOw || sonetinmes apply in cases of political corruption, | fear
t he consequences of making the statute too easy to i nvoke -- or too
easy to apply broadly -- in the political context, where persons

who have nmade a contribution to a politician routinely receive
favorable treatnent from offices or agencies over which the
politician has influence. | therefore agree with Justice Breyer
that we nust place conprehensible imts on RRCO s reach and that
an inportant way of cabining the statute is to require true
cul pability before one may be naned part of an associ ated-in-fact
RI CO enterprise defined by the common unl awful purposes of its
constituents. See Ryan, 901 F.2d at 180-81. Such a limtation
hel ps to ensure that cases i nvolving clainms of political corruption
will not also inevitably give rise to a RICOcharge, and that cases
involving multiple acts of comon law fraud wll not also
inevitably give rise to civil liability under the statute.

In this case, the governnent proved only that many of the
muni ci pal entities naned in the indictnent were used as tools by
def endants. For reasons | have explained, this is not enough to

prove that these entities were part of a RICO enterprise defined

24 am speaki ng generally here and in no way intend to inpugn
t hose who brought this case. |Indeed, there is no reason to doubt
that the governnent’s enterprise allegations were made in a good
faith attenpt to conply with circuit precedent in this tricky area
of the | aw.
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only by the shared unlawful goals of its nenbers. Thus, the
governnment failed to prove the exi stence of the enterprise alleged
in connection with the RICO counts, and the RI CO convi cti ons cannot

stand. See United States v. Mrales, 185 F.3d 74, 80-82 (2d Cr.

1999) (reversing on sufficiency grounds where the proof failed as
to the specific enterprise charged in the indictnent); W.issman,
899 F.2d at 1113-15 (vacating a conviction obtained after the tri al
court constructively anmended the indictnment in a supplenental jury
instruction by permtting the jury to find a different enterprise
than that charged in the indictnent).

| respectfully dissent from part | of the majority
opi nion and would not reach the issues addressed in parts |V-VI
(which are rendered immaterial by ny conclusion that the

defendants’ RICO-rel ated convictions nust be reversed).
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